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COMPLAINT  

COUNT ONE 

The U n i t e d S t a t e s o f America, a c t i n g under t h e d i r e c t i o n o f 

th e A t t o r n e y General o f t h e U n i t e d S t a t e s , and t h e S t a t e o f 



A r i z o n a , a c t i n g under t h e d i r e c t i o n o f t h e A t t o r n e y General o f t h e 

S t a t e o f A r i z o n a , b r i n g t h i s c i v i l a c t i o n t o o b t a i n e q u i t a b l e and 

o t h e r r e l i e f a g a i n s t t h e defendant named h e r e i n , and com p l a i n and 

a l l e g e as f o l l o w s : 

I . 

JURISDICTION AND VENUE 

1. T h i s Complaint i s f i l e d by t h e U n i t e d S t a t e s under 

S e c t i o n 4 o f th e Sherman A c t , 15 U.S.C. § 4, as amended, and by 

t h e S t a t e o f A r i z o n a under 15 U.S.C. § 26, t o p r e v e n t and r e s t r a i n 

a c o n t i n u i n g v i o l a t i o n by the Defendant o f S e c t i o n 1 of t h e 

Sherman A c t , 15 U.S.C. § 1. 

2. The Defendant m a i n t a i n s an o f f i c e , t r a n s a c t s b u s i n e s s , 

and i s f o u n d w i t h i n t h e D i s t r i c t o f A r i z o n a , w i t h i n the meaning o f 

15 U.S.C. § 22 and 28 U.S.C. § 1 3 9 1 ( c ) . 

I I . 

DEFENDANT 

3. D e l t a D e n t a l P l a n o f A r i z o n a , I n c . ( " D e l t a " or " t h e 

D e f e n d a n t " ) , i s an A r i z o n a c o r p o r a t i o n w i t h i t s . p r i n c i p a l p l a c e o f 

bu s i n e s s i n Phoenix, A r i z o n a . The Defendant i s a n o n - p r o f i t 

c o r p o r a t i o n whose p a r t i c i p a t i n g p r o v i d e r s c o n s i s t o f d e n t i s t s 

l i c e n s e d t o p r a c t i c e i n A r i z o n a and who execute p a r t i c i p a t i n g 

p r o v i d e r agreements w i t h D e l t a . At m a t e r i a l t i m e s , d e n t i s t s 

c o m p r i s e d t h e m a j o r i t y o f th e Board o f D i r e c t o r s o f the Defendant. 

4. A t m a t e r i a l t i m e s , a p p r o x i m a t e l y e i g h t y - f i v e p e r c e n t o f 

d e n t i s t s l i c e n s e d t o p r a c t i c e i n A r i z o n a were p a r t i c i p a t i n g 

p r o v i d e r s o f th e Defendant w i t h power and a u t h o r i t y t o v o t e on 

m a t t e r s c o n c e r n i n g t h e i r payment f o r s e r v i c e s rendered. 
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5. Whenever t h i s Complaint r e f e r s t o any c o r p o r a t i o n ' s a c t , 

deed, o r t r a n s a c t i o n , i t means t h a t such c o r p o r a t i o n engaged i n 

th e a c t , deed, or t r a n s a c t i o n by or t h r o u g h i t s members, o f f i c e r s , 

d i r e c t o r s , agents, employees, or o t h e r r e p r e s e n t a t i v e s w h i l e t h e y 

a c t i v e l y were engaged i n t h e management, d i r e c t i o n , c o n t r o l , or 

t r a n s a c t i o n o f i t s business or a f f a i r s . 

I l l . 

CO-CONSPIRATORS 

6. V a r i o u s f i r m s and i n d i v i d u a l s , n o t named as defendants i n 

t h i s C o m p l a i n t , have p a r t i c i p a t e d as c o - c o n s p i r a t o r s w i t h t h e 

Defendant i n t h e v i o l a t i o n s a l l e g e d i n t h i s C omplaint, and have 

p e r f o r m e d a c t s and made statements i n f u r t h e r a n c e t h e r e o f . 

IV. 

TRADE AND COMMERCE 

7. A t m a t e r i a l t i m e s , t h e Defendant has engaged i n t h e 

b u s i n e s s o f p r o v i d i n g d e n t a l i n s u r a n c e coverage f o r p a t i e n t s i n 

t h e s t a t e o f A r i z o n a . The Defendant c o n t r a c t s d i r e c t l y w i t h 

i n d i v i d u a l d e n t i s t s and groups o f d e n t i s t s f o r t h e p r o v i s i o n o f 

d e n t a l s e r v i c e s t o persons covered by t h e Defendant's d e n t a l 

i n s u r a n c e p l a n s . The Defendant compensates c o n t r a c t i n g d e n t i s t s 

on t h e b a s i s o f s u b m i t t e d f e e s c h e d u l e s . D e n t i s t s agree t o comply 

w i t h t h e terms o f t h e c o n t r a c t u a l agreements w i t h the Defendant. 

8. A t m a t e r i a l t i m e s , t h e c o n f i d e n t i a l f e e l i s t i n g s and 

p a r t i c i p a t i n g d e n t i s t agreements between d e n t i s t s and the 

Defendant c o n t a i n e d p r o v i s i o n s known as "most f a v o r e d n a t i o n " 

c l a u s e s . These p r o v i s i o n s s t a t e d t h a t , f o r example, the d e n t i s t s ' 

" ' u s u a l f e e ' s h a l l be deemed t o be t h e l o w e s t f e e charged o r 
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o f f e r e d and r e c e i v e d as payment i n f u l l , " o r " I agree t o charge t o 

D e l t a D e n t a l my u s u a l fees charged t o a l l my o t h e r p a t i e n t s o r t h e 

amount accepted as payment i n f u l l , w hichever i s l e s s . . . . " I n 

t h i s case, t h e Defendant's most f a v o r e d n a t i o n c l a u s e s had t h e 

e f f e c t o f r e q u i r i n g p a r t i c i p a t i n g d e n t i s t s t o charge fees t o a l l 

o t h e r group d e n t a l care programs or non-Delta p a t i e n t s t h a t were 

t h e same as or h i g h e r t h a n t h e fees t h e y charged t o the Defendant. 

9. A t m a t e r i a l t i m e s , payments f r o m t h e Defendant 

c o n s t i t u t e d a s i g n i f i c a n t p o r t i o n o f most i n d i v i d u a l d e n t i s t ' s 

r e c e i p t s f r o m t h e p r o v i s i o n o f d e n t a l s e r v i c e s t o p a t i e n t s h a v i n g 

some f o r m o f d e n t a l i n s u r a n c e or coverage. 

10. A f t e r t h e Defendant began a c t i v e l y e n f o r c i n g t h e most 

f a v o r e d n a t i o n c l a u s e s i n i t s agreements w i t h p a r t i c i p a t i n g 

d e n t i s t s , most o f those d e n t i s t s r e f u s e d t o d i s c o u n t t h e i r f ees t o 

n o n - D e l t a p a t i e n t s or competing d e n t a l p l a n s because the most 

f a v o r e d n a t i o n c l a u s e s would have r e q u i r e d them t o a l s o lower a l l 

o f t h e i r charges t o t h e Defendant t o t h e same l e v e l . Because most 

p a r t i c i p a t i n g d e n t i s t s r e c e i v e such a s i g n i f i c a n t p o r t i o n o f t h e i r 

income f r o m s e r v i n g D e l t a p a t i e n t s , t h e c o s t s o f having t o lower 

t h e i r D e l t a fees would have been t o o g r e a t . Consequently, t h e 

e f f e c t o f t h e Defendant's most f a v o r e d n a t i o n c l a u s e s i s t o 

r e q u i r e p a r t i c i p a t i n g d e n t i s t s t o charge a l l o t h e r p a t i e n t s o r 

d e n t a l p l a n s fees as h i g h as o r h i g h e r t h a n t h o s e charged t o t h e 

Def e n d a n t . 

1 1 . The Defendant's most f a v o r e d n a t i o n c l a u s e s have caused 

l a r g e numbers o f d e n t i s t s who had p r e v i o u s l y chosen t o reduce 

t h e i r f e e s t o p a r t i c i p a t e i n competing d i s c o u n t d e n t a l p l a n s t o 
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drop o u t o f o r r e s i g n from such p l a n s . P a r t i c i p a t i n g d e n t i s t s 

a l s o have r e f u s e d t o j o i n such p l a n s . 

12. Because such a l a r g e percentage o f A r i z o n a d e n t i s t s 

p a r t i c i p a t e i n t h e Defendant's p l a n , and because revenue f r o m 

s e r v i n g t h e Defendant's p a t i e n t s i s a s i g n i f i c a n t p a r t o'f many of 

tho s e d e n t i s t s ' r e c e i p t s , among o t h e r reasons, t h e D e l t a most 

f a v o r e d n a t i o n c l a u s e s have r e s u l t e d i n many competing d e n t a l 

p l a n s b e i n g u n a b l e t o a t t r a c t and/or r e t a i n s u f f i c i e n t numbers o f 

d e n t i s t s t o serve t h e i r members. Many competing p l a n s have had 

t h e i r a b i l i t y t o a t t r a c t and serve groups o f p a t i e n t s s e v e r e l y 

r e s t r i c t e d and may be f o r c e d o u t o f b u s i n e s s . 

13. Most d e n t i s t s who are p a r t i c i p a n t s w i t h t h e Defendant are 

i n i n d e p e n d e n t , p r i v a t e p r a c t i c e s and are i n a c t u a l or p o t e n t i a l 

c o m p e t i t i o n w i t h o t h e r p a r t i c i p a t i n g d e n t i s t s f o r t h e p r o v i s i o n o f 

d e n t a l s e r v i c e s t o p a t i e n t s . 

14. The Defendant i s a member o f D e l t a D e n t a l Plans 

A s s o c i a t i o n , l o c a t e d i n t h e s t a t e o f I l l i n o i s , w h i c h i s a 

n a t i o n w i d e network o f d e n t a l i n s u r a n c e p r o v i d e r s . The Defendant 

pays annual dues and an a d v e r t i s i n g assessment t o t h i s 

o r g a n i z a t i o n , and p a r t i c i p a t e s i n a n a t i o n w i d e a d v e r t i s i n g 

campaign. 

15. C e r t a i n c o r p o r a t e employers r e m i t f r o m o u t s i d e t h e s t a t e 

of A r i z o n a n o t i n s u b s t a n t i a l premium payments t o t h e Defendant f o r 

p r o v i d i n g d e n t a l c a r e i n s u r a n c e t o t h e i r employees. 

16. Many businesses t h a t r e m i t premiums t o t h e Defendant f o r 

p r o v i d i n g d e n t a l c a r e i n s u r a n c e t o t h e i r employees are i n v o l v e d i n 

COMPLAINT — Page 5 : 



s e l l i n g p r o d u c t s and s e r v i c e s o u t s i d e t h e s t a t e o f A r i z o n a . The 

premium l e v e l s p a i d by such businesses a f f e c t t h e p r i c e s o f such 

p r o d u c t s and s e r v i c e s . 

17. At m a t e r i a l t i m e s , t h e Defendant and c o - c o n s p i r a t o r s have 

u t i l i z e d i n t e r s t a t e banking f a c i l i t i e s and purchased n o t 

i n s u b s t a n t i a l q u a n t i t i e s o f goods and s e r v i c e s from o u t s i d e t h e 

s t a t e o f A r i z o n a , f o r use i n p r o v i d i n g d e n t a l i n s u r a n c e coverage 

o r d e n t a l s e r v i c e s t o p a t i e n t s . 

18. The a c t i v i t i e s o f t h e Defendant t h a t are t h e s u b j e c t o f 

t h i s C o m p l a i n t , and t h e a c t i v i t i e s o f t h e i r c o - c o n s p i r a t o r s , have 

been w i t h i n t h e f l o w o f , and have s u b s t a n t i a l l y a f f e c t e d , 

i n t e r s t a t e t r a d e and commerce. 

V. 

VIOLATION ALLEGED 

19. B e g i n n i n g a t a t i m e unknown t o t h e P l a i n t i f f s and 

c o n t i n u i n g t h r o u g h a t l e a s t J u l y 1994, t h e Defendant and 

c o - c o n s p i r a t o r s engaged i n a c o m b i n a t i o n and c o n s p i r a c y i n 

unr e a s o n a b l e r e s t r a i n t o f i n t e r s t a t e t r a d e and commerce i n 

v i o l a t i o n o f S e c t i o n 1 o f t h e Sherman A c t , 15 U.S.C. § 1. T h i s 

o f f e n s e i s l i k e l y t o r e c u r u n l e s s t h e r e l i e f h e r e i n a f t e r sought i s 

g r a n t e d . 

20. T h i s c o m b i n a t i o n and c o n s p i r a c y c o n s i s t e d o f a c o n t i n u i n g 

agreement, u n d e r s t a n d i n g , and c o n c e r t o f a c t i o n among t h e 

Defendant and c o - c o n s p i r a t o r s t o r e s t r a i n o r e l i m i n a t e t h e 

d i s c o u n t i n g o f fees f o r d e n t a l s e r v i c e s t o competing d e n t a l p l a n s 

or t o o t h e r consumers o f d e n t a l s e r v i c e s . 
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21. For the purpose of f o r m i n g and e f f e c t u a t i n g t h i s 

c o m b i n a t i o n and c o n s p i r a c y , t he Defendant and c o - c o n s p i r a t o r s d i d 

t h e f o l l o w i n g t h i n g s , among o t h e r s : 

(a) agreed t o adopt and e n f o r c e most f a v o r e d n a t i o n 

c l a u s e s i n the c o n t r a c t s and o t h e r agreements w i t h 

d e n t i s t s , f o r t h e purpose and w i t h t h e e f f e c t o f 

r e s t r a i n i n g o r e l i m i n a t i n g d i s c o u n t fees f o r d e n t a l 

s e r v i c e s and r e s t r i c t i n g t h e a b i l i t y o f d e n t i s t s t o 

d i s c o u n t fees f o r d e n t a l s e r v i c e s ; 

(b) e n f o r c e d most f a v o r e d n a t i o n c l a u s e s ; and 

( c ) coerced p a r t i c i p a t i n g d e n t i s t s i n t o d r o p p i n g o u t o f 

d e n t a l p lans t h a t competed w i t h t h e de f e n d a n t . 

22. T h i s c o m b i n a t i o n and c o n s p i r a c y had t h e f o l l o w i n g 

e f f e c t s , among o t h e r s : 

( a) p r i c e c o m p e t i t i o n among d e n t i s t s f o r t h e p r o v i s i o n 

o f d e n t a l s e r v i c e s has been u n r e a s o n a b l y r e s t r a i n e d ; 

( b ) p r i c e c o m p e t i t i o n among d e n t i s t s f o r the p r o v i s i o n 

o f d e n t a l s e r v i c e s t o p l a n s i n c o m p e t i t i o n w i t h t h e 

defendant has been u n r e a s o n a b l y r e s t r a i n e d , i n t h a t , t o 

r e c r u i t and r e t a i n a m a r k e t a b l e p a n e l o f d e n t i s t s , 

competing d e n t a l plans would have had t o i n c r e a s e f e e s 

p a i d t o d e n t i s t s t o t h e l e v e l charged by d e f e n d a n t ; 

( c ) p r i c e c o m p e t i t i o n among d e n t a l i n s u r a n c e p l a n s has 

been unreasonably r e s t r a i n e d , i n t h a t , most competing 

d e n t a l i n s u r a n c e plans have been u n a b l e t o o b t a i n o r 

r e t a i n a s u f f i c i e n t number o f d e n t i s t s t o p r o v i d e 

s e r v i c e s t o t h e i r c l i e n t s , because d e n t i s t s have 
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w i t h d r a w n from o r r e f u s e d t o p a r t i c i p a t e i n d e n t a l 

i n s u r a n c e plans t h a t pay them l e s s t h a n t h e de f e n d a n t ; and 

(d) consumers o f d e n t a l s e r v i c e s i n A r i z o n a have been 

d e p r i v e d o f t h e b e n e f i t s o f f r e e and open c o m p e t i t i o n . 

COUNT TWO 

The S t a t e o f A r i z o n a , a c t i n g under t h e d i r e c t i o n o f t h e 

A t t o r n e y General o f t h e S t a t e o f A r i z o n a , complains and a l l e g e s as 

f o l l o w s : 

23. Each and eve r y a l l e g a t i o n c o n t a i n e d i n paragraphs 3 - 2 2 

o f t h i s C o mplaint i s here r e - a l l e g e d w i t h t h e same f o r c e and 

e f f e c t as though s a i d a l l e g a t i o n s were here s e t f o r t h i n f u l l 

d e t a i l . 

V I . 

JURISDICTION AND VENUE 

24. Count Two o f t h i s Complaint i s f i l e d by t h e S t a t e o f 

A r i z o n a p u r s u a n t t o t h e U n i f o r m A r i z o n a A n t i t r u s t A c t , A.R.S. §§ 

44-1402, e t . seq., and i s p r o p e r l y b e f o r e t h i s C o u r t under t h e 

d o c t r i n e o f pendent j u r i s d i c t i o n , 28 U.S.C. § 1367. 

V I I . 

VIOLATION ALLEGED 

25. The conduct a l l e g e d i n paragraphs 20 t h r o u g h 22 o f t h i s 

C o m p l a i n t i s i n v i o l a t i o n o f t h e U n i f o r m A r i z o n a A n t i t r u s t A c t , 

A.R.S. § 44-1402. 
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V I I I . 

PRAYER 

WHEREFORE, the P l a i n t i f f s pray: 

1. That t h e Court adjudge and decree t h a t t h e Defendant and 

c o - c o n s p i r a t o r s engaged i n an u n l a w f u l agreement, c o m b i n a t i o n and 

c o n s p i r a c y i n unreasonable r e s t r a i n t o f i n t e r s t a t e t r a d e and 

commerce i n v i o l a t i o n o f S e c t i o n 1 o f th e Sherman A c t , 

15 U.S.C. § 1, as a l l e g e d i n Count One of t h e Complaint. 

2. That t h e Court adjudge and decree t h a t t h e Defendant and 

c o - c o n s p i r a t o r s engaged i n an u n l a w f u l agreement, c o m b i n a t i o n and 

c o n s p i r a c y i n unreasonable r e s t r a i n t o f A r i z o n a t r a d e and commerce 

i n v i o l a t i o n o f t h e U n i f o r m A r i z o n a A n t i t r u s t A c t , A.R.S. 

§ 44-1402, as a l l e g e d i n Count Two o f t h e Co m p l a i n t . 

3. That t h e Defendant, i t s members, o f f i c e r s , d i r e c t o r s , 

a g e n t s , employees, and successors and a l l o t h e r persons a c t i n g o r 

c l a i m i n g t o a c t on i t s b e h a l f be e n j o i n e d , r e s t r a i n e d and 

p r o h i b i t e d f o r a p e r i o d o f f i v e y e a r s from, i n any manner, 

d i r e c t l y o r i n d i r e c t l y , c o n t i n u i n g , m a i n t a i n i n g , o r renewing t h e 

a l l e g e d c o m b i n a t i o n and c o n s p i r a c y , o r fro m engaging i n any o t h e r 

c o m b i n a t i o n , c o n s p i r a c y , agreement, u n d e r s t a n d i n g , p l a n , program, 

or o t h e r arrangement h a v i n g a s i m i l a r purpose o r e f f e c t as t h e 

a l l e g e d c o m b i n a t i o n and c o n s p i r a c y . 

// 

// 

// 
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4. That t h e U n i t e d S t a t e s and t h e S t a t e o f A r i z o n a have such 

o t h e r r e l i e f as t h e n a t u r e o f t h e case may r e q u i r e and the Court 

may deem j u s t and p r o p e r . 

DATED: 

Y , //, 

GRANT WOODS 
A t t o r n e y General 
SYDNEY K. DAVIS, C h i e f Counsel 
Consumer P r o t e c t i o n & A n t i t r u s t 

S e c t i o n 

'SUZANNE ik. DAtliIMORE, 
A n t i t r u s t U n i t C h i e f , 
C i v i l D i v i s i o n 

LISA L. GLOW 
A t t o r n e y 
A n t i t r u s t U n i t 
S t a t e o f A r i z o n a 

± 
JANET A. N&POLITANO 
Urigtted S t a t e s A t t o r n e y 
D i s t r i c t o f A r i z o n a 

ANNE K. BINGAMAN 
A s s i s t a n t A t t o r n e y General 

ROBERT E. LITAN /i^" 
Deputy A s s i s t a n t A t t o r n e y 

Gen,e-£a>l-sfsfsi 
' itsy yySir•cy,' 

.MARK/6.JsCHECHTER 
Deputy D i r e c t o r o f O p e r a t i o n s 

GARY SPRATLING 
C h i e f 

.A. 
BARBARAS. NELSON 
PHILLIP R. MALONE 
CARLA G. ADDICKS r" 
A t t o r n e y s 
A n t i t r u s t D i v i s i o n 
U.S. Department o f J u s t i c e 
Box 36046 
450 Golden Gate Avenue 
San F r a n c i s c o , C a l i f o r n i a 94102 
(415) 556-6300 
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